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VIA FEDERAL EXPRESS 

Secretaiy __ 
<;^ interstate Commerce Commission 
^~Wasfaingtuii, D.C. 20423 " ^ 

Re: Marietta Industrial Enterprises. Inc. 

Dear Secretary: 

1 have enclosed an original and one counterpart of the document described 
below, to be recorded pursuant to Section 11303 of Title 49 of the U.S. Code. Please 
acknowledge receipt of the document by returning the enclosed photocopy of this 
transmittal letter to the undersigned in the enclosed self-addressed envelope. 

This document is a security agreement, a primary document, dated 
August 23, 1995. 

The names and addresses of the parties to the documents are as follows: 

MORTGAGOR: 
Marietta Industrial Enterprises, Inc. 
Route 4, Box 179-1A S.E, 
Marietta, Ohio 45750 

MORTGAGEE: 
Star Bank, National Association 
425 Walnut Street 
Cincinnati, Ohio 45202 

A description of the equipment covered by the document follows 
C B 

o 

All assets of the Mortgagor, including specifically, but not limitdg^to: *-*̂ ' 

1. Locomotives: 
a. 1955 S\V-1200 CMC Model GP IC Diesel 

Locomotive (S/N 1205) >; ^ 
b. 1963 General Motors Model GP35 Diesel Locomoiiv^S/N t?* 

64M35) ^ 

f..J - r ; - ' 

' . ' ' • ' ' -

" ^ 
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2. Vessels: 
a. 1963 125' x 26' Deck Crane Barge (S/N 151) 
b. 1966 14C' X 36' Deck Crane Barge ("The Doris") 
c. 1959 195' X 35' Hopper Barge (S/N EL 104) 

A fee of S21.00 is enclosed. Please return the original and any extra copies 
not needed by the Commission for recordation to the undersigned. 

A short summary of the document to appear in the index follows: 

Security Agreement between Marietta Industrial Enterprises, 
Inc. and Star Bank, National Association, dated August 23, 
1995, and covering all assets of Marietta Industrial Enterprises, 
Inc., including but not limited to cenain locomotives and 
vessels. 

Thank you in advance for your attention to this matter. Please do not 
hesitate to call collect with any questions or comments you may have with respect to the 
enclosed. 

Vgfv truly yourj, 

Karl S. Beus, Esq. 

KSB/bds 
Enclosure 

441/24399AGA.390 



1957.7, EXECUTION COPY 

MARIETTA SECURITY AGREEMENT 

THIS SECURITY AGREEMENT (this "Agreenienf') between 
STAR BANK, NATIONAL ASSOCIATION, a national banking associa
tion ("Bank"), and MARIETTA INDUSTRIAL ENTERPRISES, INC., an 
Ohio corporation ("Borrower"), is as follows: 

1. Definitions. Whenever the following terms are 
used herein, they shall be defined as follows: 

(A) Any capitalized term not defined herein 
shall have the meaning ascribed thereto in the Financing 
Agreement of even date herewith among Borrower, Elliquip 
Corporation, an Ohio corporation ("Elliquip") and Bank, as the 
same may be ^amended from time to time (the "Financing 
Agreement"), unless the context requires otherwise. 

(B) '"Collateral" shall mean (i) all of 
Borrower's "Equipment", "General Intangibles", "Inventory" and 
"Receivables" (all as defined below); (ii) all proceeds 
including, without limitation, proceeds of any insurance, and 
all products of all of Borrower's Equipment, General Intan
gibles, Inventory and Receivables; (iii) all of Borrower's 
books and records related to any of che foregoing; (iv) all of 
Borrower's rights, title and interest in and to all cash, bank 
accounts, deposits and similar sums, whether maintained with 
Bank, an Affiliate of Bank or any other entity; and (v) all of 
the foregoing, whether now owned or existing or hereafter 
acquired or arising, or in which Borrower now has or hereafter 
acquires any rights. 

(C) "Equipment" shall mean all of Borrower's 
now owned and hereafter acquired equipment and fixtures, 
including, without limitation, tangible personal property not 
otherwise described herein, barges, watercraft, tugboats, 
locomotives, rolling stock, railcars, furniture, machinery, 
vehicles (including, but not by way of limitation, the 
vehicles identified on Exhibit A-l attached hereto, the 
vessels identified on Exhibit A-2 attached hereto, and the 
locomotives and rolling stock identified on Exhibit A-3) , 
computers and associated hardware and equipment and trade 
fixtures, together with any and all attachments, accessions, 
parts and appurtenances thereto, substitutions therefor and 
replacements thereof. 

(D) "Event of Default" shall mean any of the 
events listed in Paragraph 9 of this Agreement. 

(E) "General Intangibles" shall mean all 
choses in action, causes of action and all other intangible 
personal property of Borrower of every kind and nature (other 



than Receivables), now owned and hereafter acquired, includ
ing, without limitation, corporate or other business records, 
inventions, designs, patents, patent applications, service 
marks, service mark applications, service names, trademarks, 
trademark applications, trade names, trade secrets, goodwill, 
registrations, copyrights, all intellectual property used by 
Borrower in the operation of computers and associated hardware 
and other equipment, licenses, franchises, customer lists, tax 
refunds, tax refund claims, pension plan . refunds and 
reversions, rights and claims against carriers and shippers, 
rights to indemnification and mineral rights. 

(F) "Inventory" shall mean and include all of 
Borrower's now owned and hereafter acquired goods, merchandise 
and other personal property furnished under any contract of 
service or intended for sale, rental or lease, including, 
without limitation, all farm products, all product and sales 
catalogs and literature, raw materials, minerals, work-in-
process, finished goods and materials and supplies of any 
kind, nature or description which are used or consumed in 
Borrower's business or are or might be used in connection with 
the manufacture, packing, shipping, advertising, selling or 
finishing of such goods, merchandise and other personal 
property and all documents of title or documents representing 
the same. 

(G) "Obligations" shall mean the Loans and all 
other loans, advances, debts, liabilities, obligations, 
covenants and duties owing to Bank or any Affiliate of Bank 
from Borrower and/or Elliquip of any kind, present or future, 
whether or not evidenced by or arising out of the Financing 
Agreement, any of the Loan Docutnents, or any other agreement, 
transaction, extension of credit, letter of credit, guaranty 
or indemnification or in any other manner, whether or not for 
the payment of money, whether direct or indirect (including 
acquired by assignment), absolute or contingent, due or to 
become due, now existing or hereafter arising and however 
acquired, and including, without limitation, all interest, 
charges, expenses, fees and any other sums chargeable to 
Borrower and/or Elliquip in connection with any of the 
foregoing, and all Attorneys' Fees. 

(H) "Receivables" shall mean and include all 
of Borrower's presently existing and hereafter arising or 
acquired accounts, receivables and all present and future 
rights of Borrower to payment for goods sold, rented or leased 
or for services rendered, including, without limitation, those 
which are not evidenced by instruments or chattel paper, and 
whether or not they have been earned by performance; proceeds 
of any letters of credit on which Borrower is named as 
beneficiary; contract rights; chattel paper; instruments; 
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documents; insurance proceeds; and all such obligations 
whatsoever owing to Borrower, together with all instruments 
and all documents of title representing any of the foregoing, 
all rights in any merchandise or goods which any of the same 
may represent, and all right, title, security and guaranties 
with respect to each of the foregoing, including, without 
limitation, any right of stoppage in transit. 

(I) Any accounting terms used in this Agree
ment which are not specifically defined shall have the 
meanings customarily given them in accordance with generally 
accepted accounting principles. All other terms contained in 
this Agreement shall, unless the context indicates otherwise, 
have the meanings provided for by the applicable state's 
version of the Uniform Commercial Code (the "Code") to the 
extent the same are defined therein. 

2 . Grant of Security; Set-Off and Related Matters. 
As security for the Obligations, Borrower hereby grants to 
Bank a security interest in all of the Collateral. All 
moneys, securities and other properties of Borrower and the 
proceeds thereof now or hereafter held or received by Bank 
from or for the account of Borrower, including any and all 
deposits (general or special), account balances and credits of 
Borrower with Bank at any time existing, shall be deemed 
Collateral hereunder and held as security for the Obligations 
and may be set-off and applied against any Obligations, and 
Borrower further authorizes Bank's Affiliates to pay or 
deliver to Bank any deposits or other sums credited by or due 
from Bank's Affiliates to Borrower for application against any 
Obligation, at any time upon the occurrence of any Event of 
Default or in the event that Bank should make demand for 
payment hereunder and without further notice to Borrower (such 
notice being expressly waived) and without any necessity on 
Bank's part to resort to other security or sources of reim
bursement for the Obligations. The rights given to Bank 
hereunder are cumulative with Bank's other rights and reme
dies, including other rights of set-off. Bank will promptly 
notify Borrower of Bank's receipt of such funds for applica
tion against the Obligations, but failure to do so will not 
affect the validity or enforceability thereof. Bank may give 
notice of the above grant of security interest and assignment 
of the aforesaid deposits and other sums, and authorization 
to, and make any suitable arrangements with, any such Affili
ate of Bank for effectuation thereof, and Borrower hereby 
irrevocably appoints Bank as its attorney to collect any and 
all such deposits or other sums to the extent any such payment 
is not made to Bank by such Affiliate. Notwithstanding the 
foregoing or anything to the contrary contained herein or in 
any other Loan Document, the maximum liability of the Borrower 
hereunder with respect to the Obligations of Elliquip shall in 



no event exceed the largest Fair Saleable Valuable Excess (as 
hereinafter defined) of the Borrower existing at any time 
during the period commencing on the Closing Date and 
continuing through the date enforcement hereunder is sought; 
provided, however, that if the maximum amount ("Maximum 
Amount") of the proceeds of the Collateral which would be 
permitted xzo be used to satisfy the Obligations of Elliquip, 
and which could not be avoided pursuant to Sections 548 or BSO 
of Chapter 11 of Title 11 of the United States Code (11 U.S.C. 
§101 et sea.) (the "Bankruptcy Code") or Chapter 1336 of the 
Ohio Revised Code, exceeds such largest Fair Saleable Value 
Excess, such liability of the Borrower hereunder with respect 
to the Obligations of Elliquip shall equal the Maximum Amount. 
As used herein, the term "Fair Saleable Value Excess" means, 
at any time, the amount by which the property of the 
Borrower, at fair valuation, exceeds the sum of the debts (as 
such term is defined in Section 101(11) of the Bankruptcy 
Code) of the Borrower but excluding any debt existing by 
virtue of thj-S Agreement. 

3 . Perfection and Protection of Security Interest; 
Duty of Care. 

(A) Until all Obligations have been fully 
satisfied and the Financing Agreement has been terminated as 
to Borrower and Elliquip, this Agreement and Bank's security 
interest in the Collateral, and all proceeds and products 
thereof, shall continue in full force and effect. Until the 
termination of this Agreement, Borrower shall not permit any 
lien, claim or' encumbrance (other than those Permitted Liens 
set forth on the date hereof in Schedule.3 to the Financing 
Agreement and those in Bank's favor) to remain against any of 
the Collateral and Borrower shall perform any and all steps 
requested by Bank to perfect, maintain and protect Bank's 
security interest in the Collateral, including, without 
limitation, executing and filing financing and continuation 
statements in form and substance satisfactory to Bank, 
maintaining a perpetual inventory and complete and accurate 
stock records, delivering to Bank warehouse receipts covering 
that portion of the Collateral located in warehouses and for 
which warehouse receipts are issued, transferring Inventory to 
warehouses approved by Bank, delivering to Bank all 
certificates of title with respect to Borrower's motor 
vehicles or other similar titled property, placing notations 
on Borrower's books of account to disclose Bank's security 
interest therein, taking such other steps as deemed necessary 
by Bank to protect Bank's interest in the Inventory and 
delivering to Bank all letters of credit on which Borrower is 
named as a beneficiary. Bank may file one or more financing 
statements disclosing Bank's security interest under this 
Agreement without Borrower's signature appearing thereon and 
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Borrower shall pay the costs of, or incidental to, any 
recording or filing of any financing statements concerning the 
Collateral. Borrower agrees that a carbon, photographic, 
photostatic or other reproduction of this Agreement or of a 
financing statement is sufficient as a financing statement. 
If any Inventory is in the possession or control of any 
warehouseman or any of Borrower's agents or processors, 
Borrower shall notify such warehousemen, agents or processors 
of Bank's security interest therein and upon Bank's request, 
instruct them to hold all such Inventory for Bank's account 
and subject to Bank's instructions. Borrower shall pay or 
cause to be paid all taxes, assessments and governmental 
charges levied or assessed or imposed upon or with respect to 
the Collateral or any part thereof; provided, however. that no 
such taxes, assessments or governmental charges need be paid 
during such period as. they are being contested in good faith 
by Borrower, in appropriate proceedings promptly commenced and 
diligently prosecuted, if adequate reserves in accordance with 
generally accepted accounting principles have been set aside 
on Borrower's books, and the continuance of such contest shall 
neither result in any part of the Collateral or the Premises 
or any other property of Borrower being made the- subject of 
any proceeding in foreclosure, or of any levy or execution, 
which shall not-have been stayed or dismissed, or the subject 
of any seizure or other loss nor prevent Bank from acquiring 
a perfected first priority security interest, in the Collateral 
or a perfected first priority mortgage of the Premises owned 
by Borrower after the Closing Date or with respect to future 
advances under the Financing Agreement; and provided, further, 
that Borrower will promptly pay such tax, assessment or charge 
when the dispute is finally settled. If Borrower fails to pay 
such taxes, assessments and governmental charges. Bank may 
(but shall not be required to) pay the same and charge the 
cost to Borrower's account as part of the Obligations payable 
on demand and secured by the Collateral. In order to protect 
or perfect the security interest which Bank is granted 
hereunder, Bank may, in its sole discretion, discharge any 
lien or encumbrance or bond on the Collateral, pay any insur
ance, maintain guards, pay any service bureau and obtain any 
record and charge the same to Borrower's account as an advance 
hereunder and part of the Obligations, payable on demand and 
secured by the Collateral. Bank may notify Borrower's 
customers or account debtors, at any time and from time to 
time, that the Receivables have been assigned to Bank and of 
Bank's security interest therein, and if for any reason Bank 
shall desire that Borrower's customers or account debtors make 
payment directly to Bank, Bank, as Borrower's irrevocable 
attorney-in-fact, shall be entitled to notify such customers 
and account debtors to make payments directly to Bank in 
Bank's name and to such address as Bank may designate. 
Borrower understands and agrees that Bank has no obligation 
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whatsoever to, but in its sole discretion may, take any steps 
to collect any of Borrower's Receivables, and that all costs 
of collection and other expenses incurred in connection 
therewith shall be charged to Borrower's account. 

(B) Bank shall have no duty of care with 
respect to the Collateral except that Bank shall exercise 
reasonable care with respect to the Collateral in Bank-'s 
custody, but shall be deemed to have exercised reasonable care 
if such property is accorded treatment substantially equal to 
that which Bank accords its own property, or if Bank takes 
such action with respect to the Collateral as Borrower shall 
request in writing, but no failure to comply with any such 
request nor any omission to do any such act requested by 
Borrower shall be deemed a failure to exercise reasonable 
care, nor shall Bank's failure to take steps to preserve 
rights against any parties or property be deemed to be failure 
to exercise reasonable care with respect to the Collateral-in 
Bank's custody. 

4. Bank as Borrower's Attorney. Borrower hereby 
appoints Bank,-or any other Person whom Bank may designate, as 
Borrower's attorney, with power: to send requests for 
verification of Receivables to customers or account debtors; 
to sign and endorse Borrower's name on any checks, notes, 
acceptances, money orders, drafts or other forms of payment or 
security in payment of Receivables or from the sale of 
Inventory or that may otherwise come into Bank's possession; 
to sign Borrower's name on any invoice or bill of lading 
relating to any Receivable, on drafts against customers, on 
schedules and assignments of Receivables, on notices of 
assignment, financing statements and other public records, on 
verifications of accounts and on notices to customers; to 
collect, enforce, compromise, settle and adjust all Receiv
ables and take other actions with respect thereto as Bank 
determines in its sole discretion; to give receipts in 
Borrower's name and to perform such other acts in connection 
with the Receivables as Bank in its sole discretion may 
determine to be appropriate; to notify the post office 
authorities to change the address for delivery of Borrower's 
mail to an address designated by Bank, which may be a post 
office box opened by Bank for such purpose or any other 
address, in Bank's sole discretion; to receive, open and 
dispose of all mail addressed to Borrower; and to do all 
things necessary to perfect Bank's security interest in the 
Collateral, to preserve and protect the Collateral and to 
otherwise carry out this Agreement; all at the cost of 
Borrower, and Borrower hereby ratifies and approves all acts 
of such attorney. Neither Bank nor the attorney will be 
liable for any acts or omissions nor for any error of judgment 
or mistake of fact or law. This power, being coupled with an 



interest, is irrevocable until the Obligations have been fully 
satisfied and this Agreement terminated, whichever shall later 
occur. Borrower agrees to execute and deliver promptly to 
Bank all instruments necessary or appropriate, as determined 
in Bank's sole discretion, to further Bank's exercise of the 
rights and powers granted it in this Paragraph 4. 

5. Examination of Collateral and Records. Bank 
shall at all times have access to and the right to examine and 
inspect; the Collateral and all of Borrower's books and records 
relating thereto. 

6. Warranties and Representations. Borrower 
warrants and represents that: (A) Borrower has full power and 
authority to enter into this Agreement and to grant Bank the 
security interest in the Collateral in accordance herewith, 
the grant of the security interest in the Collateral by 
Borrower in the manner and for the purposes contemplated 
herein has been duly authorized by all requisite corporate 
action, and this Agreement has been duly executed and de
livered; (B) The execution, -delivery and/or performance by 
Borrower of this Agreement will not (i) constitute a violation 
of any applicable law or a breach of any provision contained 
in Borrower's Articles of Incorporation or Code of Regulations 
or contained in any order of any court or other governmental 
agency or in any agreement, instrument or document to which 
Borrower is a party or by which Borrower or any of its assets 
or properties is bound or (ii) result in the creation or 
imposition of any lien, charge or encumbrance of any nature 
whatsoever upon'any of Borrower's assets or properties (other 
than in favor of Bank hereunder); (C) (i) The principal place 
of business of Borrower and the office where its chief 
executive offices and accounting offices are located is set 
forth on Exhibit B attached hereto, (ii) the office where 
Borrower keeps its records concerning the Receivables and 
General Intangibles is at the location set forth on Exhibit C 
attached hereto, (iii) Borrower's registered office is at the 
location set forth on Exhibit D attached hereto, (iv) all of 
Borrower's Inventory, Equipment and other tangible Collateral 
are at the locations set forth on Exhibit E attached hereto, 
(v) all other locations of Borrower's registered offices, 
agents, other offices and places of business during the five 
(5) years prior to the date hereof are set forth on Exhibit F 
attached hereto and (vi) all trade names, assumed names, 
fictitious names and other names used by Borrower during the 
five (5) years prior to the date hereof are set forth on 
Exhibit G attached hereto; (D) Borrower has executed UCC 
financing statements, containing sufficienc legal descriptions 
of the Collateral and otherwise in form and substance suffi
cient for filing in every governmental, municipal or other 
office in every jurisdiction necessary to perfect Bank's 
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security interest in the Collateral, and Borrower hereby 
irrevocably authorizes Bank to file the same; and (E) Borrower 
has good, indefeasible and merchantable title to and ownership 
of the Collateral, free and clear of all liens, claims, 
security interests and encumbrances whatsoever, except for 
those Permitted Liens set forth on the date hereof in Schedule 
3 to the Financing Agreement and those held by Bank. 

7. Covenants. Until the Obligations are fully 
paid, performed and satisfied and this Agreement is termi
nated. Borrower covenants that it shall: (A) Defend in good 
faith the Collateral against the claims and demands of all 
persons; (B) Advise Bank in writing, at least thirty (30) days 
prior thereto, of any change in Borrower's principal place of 
business, registered office or other places of business, or 
the opening of any new places of business, or any change in 
Borrower's name or the adoption by Borrower of trade names, 
assumed names or fictitious names, and, in such event. 
Borrower shall promptly execute and deliver to Bank (and 
Borrower agrees that Bank may execute and deliver the same as 
Borrower's irrevocable attorney-in-fact) new UCC financing 
statements describing the Collateral specified herein and 
otherwise in form and substance sufficient for recordation 
wherever necessary or appropriate, as determined in Bank's 
sole discretion, to perfect or continue perfected Bank's 
security interest in the Collateral based upon such new places 
of business or registered offices or changes in or adoption of 
names, and Borrower shall pay all filing and recording fees 
and taxes in connection with the filing or recordation of such 
financing statements and shall immediately reimburse Bank 
therefor if Bank pays the same; (C) Notify Bank in writing 
immediately upon the creation of any Receivables with respect 
to which the account debtor is the United States of America or 
any state, city, county or other governmental authority or any 
department, agency or instrumentality of any of them, or any 
foreign government or instrumentality thereof or any business 
which is located in a foreign country; (D) Mark its books and 
records of Receivables to indicate the security interest 
granted to Bank hereunder; (E) Immediately notify Bank in 
writing of any information which Borrower has or may receive 
with respect to the Collateral which might in any manner 
adversely affect the value thereof or the rights of Bank with 
respect thereto; (F) Maintain the Equipment in good operating 
condition and repair, make all necessary replacements thereof 
so that the value and operating efficiency thereof shall at 
all times be maintained and preserved, promptly inform Bank of 
any additions to or deletions from the Equipment and 
immediately upon demand therefor by Bank, deliver to Bank any 
and all evidences of ownership of the Equipment (including, 
without limitation, certificates of title and applications for 
title) ; and if Borrower fails to keep and maintain the 



Equipment in good operating condition and repair or to make 
necessary replacements thereof, Bank may (but shall not be 
required to) so maintain, repair or replace all or any part of 
the Equipment and charge the cost thereof to Borrower's 
account as part of the Obligations payable on demand and 
secured by the Collateral; (G) Insure the Collateral in Bank's 
name against loss or damage by fire, theft, burglary, pilfer
age, loss in transit and such other hazards as Bank shall 
specify in amounts and under policies by insurers acceptable 
to Bank, and the policies or a certificate thereof signed by 
the insurer evidencing that such insurance coverage is in 
effect for periods of not less than one (1) year shall be 
delivered to Bank within five (5) Business Days after the 
issuance of the policies to Borrower and after each renewal 
thereof and all premiums thereon shall be paid by Borrower 
monthly in advance; each such policy shall name Bank (and no 
other party) as mortgagee under a New York Standard Mortgage 
clause or other similar clause acceptable to Bank, shall 
contain a lender's loss payable clause acceptable to Bank and 
shall provide that such policy may not be amended or cancelled 
without thirty (30) days prior written notice to Bank; and if 
Borrower fails to do so, Bank may (but shall not be required 
to) procure such insurance and charge the cost to Borrower's 
account as part of the Obligations payable on demand and 
secured by the Collateral,'the Premises and other security for 
the Obligations; (H) Not permit any part of the Collateral 
(except for Inventory in the ordinary course of business) or 
any of the records concerning the same to be removed from the 
locations referred to in Paragraph 6 (C) above or any other 
location at which any of the same may hereafter be located 
(without the prior written consent of Bank) and shall not move 
or change its principal place of business, registered office 
or other place of businesses, .or open new places of business, 
or change its •name or adopt trade names, assumed names or 
fictitious names, without notification to Bank as provided in 
Paragraph 7(B) above; (I) Not permit any of the Equipment to 
be sold, transferred or otherwise disposed of or to become a 
fixture to real property not mortgaged to Bank or an accession 
to other personal property not constituting part of the 
Collateral; and (J) Not, except for Permitted Liens and except 
as otherwise provided herein or in the Financing Agreement, 
encumber, pledge, mortgage, grant a security interest in, 
assign, sell, lease or otherwise dispose of or transfer, 
whether by sale, merger, consolidation, liquidation, 
dissolution or otherwise, any of the Collateral. If (upon 
receipt of Bank's consent) any of the Equipment is sold by 
Borrower, transferred or otherwise disposed of and (i) (a) 
such sale, transfer or disposition is effected without 
replacement of the Equipment so sold, transferred or disposed 
of or (b) such Equipment is replaced by Equipment leased by 
Borrower, Borrower shall deliver all of the cash proceeds of 
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any such sale, transfer or disposition to Bank, which proceeds 
shall be applied to the repayment of the Obligations, or (ii) 
such sale, transfer or disposition is made in connection with 
the purchase by Borrower of replacement Equipment, Borrower 
shall use the proceeds of such sale, transfer or disposition 
to finance the purchase by Borrower of replacement Equipment 
and shall deliver to Bank written evidence of the use of the 
proceeds for such purchase. 

8. Term. This Agreement shall terminate on the 
later to occur of (i) the full performance, payment and 
satisfaction of the Obligations and (ii) the termination of 
Borrower's Financing Agreement as to Borrower and Elliquip.. 

9. Events of Default. The occurrence of any Event 
of Default under the Financing Agreement shall constitute an 
Event of Default hereunder. 

10. Bank's Rights and Remedies. 

(A) If any Event of Default shall occur, Bank 
shall have, in addition to all other rights provided herein, 
in the Financing Agreement and the other Loan Documents and 
available at law and in equity, the rights and remedies of a 
secured party under the Code, and further. Bank may, without 
notice, demand or legal process of any kind (except as may be 
required by law) , all of which Borrower waives, at any time or 
times, take physical possession of the Collateral and maintain 
such possession on Borrower's premises at no cost to Bank, 
convert raw materials inventory to work-in-process Inventory, 
convert work-in-process Inventory to finished goods Inventory, 
or remove the Collateral, or any part thereof, to such other 
place(s) as Bank may desire, or Borrower shall, upon Bank's 
demand, at Borrower's own cost and expense, assemble the 
Collateral and make it available to Bank, at a place conve
nient to Bank, and Bank may sell and deliver any or all 
Collateral held by or for Bank at public or private sale(s), 
for cash, upon credit or otherwise, at such prices and upon 
such terms as Bank deems advisable, in Bank's sole discretion, 
and may, postpone or adjourn any sale of the Collateral from 
time to time by an announcement at the time and place of sale 
or by announcement at the time and place of such postponed or 
adjourned sale, without being required to give a new notice of 
sale. Borrower agrees that Bank has no obligation to preserve 
rights to the Collateral against prior parties. Borrower 
acknowledges that portions of the Collateral could be diffi
cult to preserve and dispose of and further subject to complex 
maintenance and management. Accordingly, Bank shall have the 
widest possible latitude to preserve and protect the Collater
al and Bank's security interest therein, and Bank, at its 
option, shall have the unqualified right to appoint a receiv-
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er, without notice or hearing, for the preservation, posses
sion, protection and disposition of all or part of the 
Collateral and the collection and protection for Bank of any 
proceeds of use or disposition of the Collateral and to do any 
other thing and exercise any other right or remedy which Bank 
may, with or without judicial process, do or exercise. Any 
requirement of reasonable notice shall be met if such notice 
is sent via prepaid overnight courier to Borrower at its 
address as set forth herein at least five (5) days before the 
time of sale or other disposition. The proceeds of sale shall 
be applied first to all costs and expenses of sale, including 
Attorneys' Fees (as defined in the Financing Agreement), and 
second to the payment (in whatever order Bank elects) of all 
Obligations. Bank will return any excess to Borrower and 
Borrower shall remain liable to Bank for any deficiency. 
Bank's rights and remedies under this Agreement shall be 
cumulative and not exclusive of any other right or remedy 
which Bank may have. 

(B) Borrower shall pay to Bank, on demand and 
as part of the Obligations, all costs and expenses, including 
court costs, Attorneys' Fees and costs of sale, incurred by 
Bank in exercising any of its rights or remedies hereunder. 

11. Waiver; Amendments; Successors and Assigns. 

(A) Any and all of Bank's rights with respect 
to the Collateral and the security interest granted hereunder 
shall continue unimpaired, notwithstanding the release or 
substitution of any Collateral at any time(s), or' of any 
rights or interests therein, or any delay, extension of time, 
renewal, compromise or other indulgence granted by Bank in 
reference to any Obligations, and Borrower hereby waives all 
notice of any such delay, extension, release, substitution, 
renewal, compromise or other indulgence. 

(B) Failure by Bank to exercise any right, 
remedy or option under this Agreement or any present or future 
supplement hereto or in any other agreement between Borrower 
and Bank or delay by Bank in exercising the same will not 
operate as a waiver by Bank of its right to exercise any such 
right, remedy or option. No waiver by Bank will be effective 
unless it is in writing and then only to the extent specifi
cally stated. 

(C) This Agreement cannot be changed or 
terminated orally. 

(D) Bank shall have the right to assign this 
Agreement. Borrower may not assign, transfer or otherwise 
dispose of any of its rights or obligations hereunder, by 
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operation of law or otherwise, and any such assignment, 
transfer or other disposition without Bank's written consent 
shall be void. All of the rights, privileges, remedies and 
options given to Bank hereunder shall inure to the benefit of 
Bank's successors and assigns, and all the terms, conditions, 
covenants, provisions and warranties of this Agreement shall 
inure to the benefit of and shall bind the representatives, 
successors and assigns of Borrower and Bank, respectively. 

12. Miscellaneous. 

(A) Wherever possible, each provision of this 
Agreement shall be interpreted in such manner as to be 
effective and valid under applicable law, but if any provision 
of this Agreement shall be prohibited by or invalid under 
applicable law, such provision shall be ineffective to the 
extent of such prohibition or invalidity, without invalidating 
the remainder of such provision or the remaining provisions of 
this Agreement. 

(B) This Agreement has been delivered and 
accepted at and shall be deemed to have been made at 
Cleveland, Ohio. This Agreement shall be interpreted and the 
rights and liabilities of the parties hereto determined in 
accordance with the internal laws of the State of Ohio and all 
other laws of mandatory application. 

(C) AS A SPECIFICALLY BARGAINED INDUCEMENT FOR 
BANK TO ENTER INTO THIS AGREEMENT AND TO EXTEND CREDIT TO 
BORROWER, BORROWER AGREES THAT ANY ACTION, SUIT OR PROCEEDING 
IN RESPECT OF OR ARISING OUT OF THIS AGREEMENT, ITS VALIDITY 
OR PERFORMANCE, AT THE OPTION OF BANK, ITS SUCCESSORS AND 
ASSIGNS, AND WITHOUT LIMITATION ON THE ABILITY OF BANK, ITS 
SUCCESSORS AND ASSIGNS, TO EXERCISE ALL RIGHTS AS TO THE 
COLLATERAL, THE PREMISES AND OTHER SECURITY FOR THE OBLIGA
TIONS OR TO INITIATE AND PROSECUTE IN ANY APPLICABLE JURISDIC
TION ACTIONS RELATED TO REPAYMENT OF THE OBLIGATIONS, SHALL BE 
INITIATED AND PROSECUTED AS TO ALL PARTIES AND THEIR SUCCES
SORS AND ASSIGNS AT CLEVELAND, OHIO. BANK AND BORROWER EACH 
CONSENTS TO AND SUBMITS TO THE EXERCISE OF JURISDICTION OVER 
ITS PERSON BY ANY COURT SITUATED AT CLEVELAND, OHIO HAVING 
JURISDICTION OVER THE SUBJECT MATTER, WAIVES PERSONAL SERVICE 
OF ANY AND ALL PROCESS UPON IT AND CONSENTS THAT ALL SUCH 
SERVICE OF PROCESS BE MADE BY CERTIFIED MAIL DIRECTED TO 
BORROWER AND BANK AT THEIR RESPECTIVE ADDRESSES AS SET FORTH 
IN SUBPARAGRAPH (H) BELOW OR AS OTHERWISE PROVIDED UNDER THE 
LAWS OF THE STATE OF OHIO. BORROWER WAIVES ANY OBJECTION 
BASED ON FORUM NON CONVENIENS. AND ANY OBJECTION TO VENUE OF 
ANY ACTION INSTITUTED HEREUNDER, AND CONSENTS TO THE GRANTING 
OF SUCH LEGAL OR EQUITABLE RELIEF AS IS DEEMED APPROPRIATE BY 
THE COURT. 
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(D) AS A SPECIFICALLY BARGAINED INDUCEMENT FOR 
BANK TO ENTER INTO THIS AGREEMENT AND TO EXTEND CREDIT TO 
BORROWER, BORROWER AND BANK EACH WAIVES TRIAL BY JURY WITH 
RESPECT TO ANY ACTION, CLAIM, SUIT OR PROCEEDING IN RESPECT OF 
OR ARISING OUT OF THIS AGREEMENT AND/OR THE CONDUCT OF THE 
RELATIONSHIP BETWEEN BANK AND BORROWER. 

(E) Borrower covenants, warrants and repre
sents to Bank that all of Borrower's representations and 
warranties contained in this Agreement are true at this time, 
shall survive the execution and delivery hereof and shall 
remain true until the Obligations are fully performed, paid 
and satisfied, subject to such changes as may not be prohib
ited hereby or do not constitute Events of Default hereunder. 

(F) All of the Obligations shall constitute 
one loan secured by Bank's security interest in the Collateral 
and by all other security interests, mortgages, liens, claims 
and encumbrances now and from time to time hereafter granted 
by Borrower to Bank. Bank may, in its sole discretion, (i) 
exchange, enforce, waive or release any such security or 
portion thereof, (ii) apply such security and direct the order 
or manner of sale thereof as Bank may, from time to time, 
determine, and (iii) settle, compromise, collect or otherwise 
liquidate any such security in any manner following the 
occurrence of any Event of Default without affecting or 
impairing its right to take any other further action with 
respect -to any security or any part thereof. 

(G) Borrower shall reimburse Bank for all 
Attorneys' Fees and for all costs, fees, expenses and liabili
ties incurred by Bank or for which Bank becomes obligated in 
connection with or arising out of (i) the negotiation and 
preparation of this Agreement, any amendment hereof, and any 
agreements, documents and instruments in any way relating 
hereto, (ii) the enforcement by Bank of any of its rights 
hereunder, (iii) any transaction contemplated by this Agree
ment, (iv) any inspection and/or audit and/or verification of 
the. Collateral and/or Borrower (Bank currently charges Four 
Hundred Dollars ($400) per diem based on an eight (8) hour day 
(plus out-of-pocket expenses) per auditor or field examiner 
for che services of its auditors or field examiners and a 
potentially greater amount if the auditor is not a Bank 
employee) and (v) meeting to discuss any Event of Default and 
the course of action to be taken in connection therewith; the 
foregoing to include, without limitation, all fees for the 
employment of professionals, all lien search and title search 
fees, all filing and recording fees and all travel expenses. 
All of the foregoing shall be part of the Obligations, payable 
upon demand, and secured by the Collateral. 
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(H) Any notice or notification required, 
permitted or contemplated hereunder shall be in writing, shall 
be addressed to the party to be notified at the address set 
forth below or at such other address as each party may 
designate for itself from time to time by notice hereunder, 
and shall be deemed to have been validly served, given or 
delivered (i) three (3) days following deposit in the United 
States mails, with proper postage prepaid, or (ii) the next 
Business Day after such notice was delivered to a regularly 
scheduled overnight delivery carrier with delivery fees either 
prepaid or an arrangement, satisfactory with such carrier, 
made for the payment of such fees, or (iii) upon receipt of 
notice given by telecopy, mailgram, telegram, telex or 
personal delivery: 

To Bank: Star Bank, National Association 
425 Walnut Street 
Cincinnati, Ohio 45202 
Attention: Steven C. Kieffner 
Telecopy No: (513) 632-2040 

To Borrower: Marietta Industrial Enterprises, Inc. 
Route 4, Box 179-IA S.E. 
Marietta, Ohio 45750 
Attention: W. Scoct Elliott 
Telecopy No: (614) 373-6359 

(I) Borrower recognizes that, in the event 
Borrower fails to perform, observe or discharge any of its 
obligations or liabilities under this Agreement, any remedy of 
law may prove to be inadequate relief to Bank; therefore. 
Borrower agrees that Bank, if Bank so requests, shall be 
entitled to temporary and permanent injunctive relief in any 
such case without the necessity of proving actual damages. 

(J) Borrower hereby irrevocably authorizes and 
empowers any attorney-at-law to appear for Borrower in any 
action upon or in connection with this Agreement at any time 
after the Loans and/or other Obligations become due, as herein 
provided, in any court in or of the State of Ohio or else
where, and waives the issuance and service of process with 
respect thereto, and irrevocably authorizes and empowers any 
such attorney-at-law to confess judgment in favor of Bank 
against Borrower, the amount due thereon or hereon, plus 
interest as herein provided, and all costs of collection, and 
waives and releases all errors in said proceedings and 
judgments and all rights of appeal from the judgment rendered. 
Borrower agrees and consents that the attorney confessing 
judgment on behalf of Borrower may also be counsel to Bank or 
any of Bank's Affiliates, waives any conflict of interest 
which might other wise arise, and consents to Bank paying such 
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confessing attorney a reasonable legal fee or allowing such 
attorney's reasonable fees to be paid from the proceeds of 
collection of the Loans and/or Obligations or proceeds of any 
Collateral, the Premises or any other security for the Loans 
and the other Obligations. 

IK WITNESS WHEREOF, this Agreement has been duly 
executed by Borrower as of the a?3/>-̂ jiay of August, 199 5. 

WARNING--BY SIGNING THIS PAPER YOU GIVE UP YOUR RIGHT TO 
NOTICE AND COURT TRIAL. IF YOU DO NOT PAY ON TIME A COURT 
JUDGMENT MAY BE TAKEN AGAINST YOU WITHOUT YOUR PRIOR KNOWLEDGE 
AND THE POWERS OF A COURT CAN BE USED TO COLLECT FROM YOU 
REGARDLESS OF ANY CLAIMS YOU MAY HAVE AGAINST THE CREDITOR 
WHETHER FOR RETURNED GOODS. FAULTY GOODS. FAILURE ON HIS PART 
TO COMPLY WITH THE AGREEMENT. OR ANY OTHER CAUSE. 

Signed and acknowledged MARIETTA IN^STRIAL ENTJERPRjESES, 
in the presence of: INC. j ' 

^ < ^ S^^ 'S^*^ 

Sl 

1B1\24399AC3.1S0 
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STATE OF OHIO 
) ss 

COUNTY OF CUYAHOGA ) 

-eflt- '̂ ^̂  foregoing instrument wa§ ackn 
this // day of August, 1995 by ̂ ^ JB^C^^JT/^ 

of Marietta Industrial Enterprises, Inc 
corporation, on behalf of the corporation. 

J ^ 
blic 

Accepted a t Cleveland, Ohio 
as of August A5 . 1995. 

STAR BANK, NATIONAL ASSOCIATION 

MARJORIE A./BRIANAS 
NOTARY PUBLIC. STATE OF OHIO 

My Cemmltslon Expires Mar. 6,1998 

181\2439SACB.18Ci 
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EXHrStTA-l 

DESCRIPTION 
OWNED VEHICLES 

1971 RAVENS DUMP TRAILER 
1970 MACK DM CEMENT MIXER DM 06SSS628 
1085 MACK TRACTOR R68i 380 HP 32 QT8 
1D8S MAOK TRACTOR Teas 350 HP 44 QT8 
1083 MACKTAACnrOR RSOaST 360 HP 44 QTfi 
1080 MACK TRACTOR R688ST 360 H 40 QTS 
1M7 EAST SMP THALER 
1088 DUMP TRALER 
1970 FRUEHAUF VAN TRAILER 
1079 FRUEHAUF 45' VAN TRAILER 
1073 PRUEHAUF 45' VAN TRAILER 
1984 PRUEHAUF45- VAN TRAILER 
1988 FRUEHAUF LOWeOY 
1972 FRUEHAUF LOWBOY 
1983 CHEVY C.20 PICKUP (SERVICE TRUCK) 6000 GVW 
1084 CHEVY K-10 PICK-UP (4 X 4} 6000 QVW 
1085 C20 CREWCAB 6000 QVW 
1086 CHEVY C-10 PICK-UP 
1087 CHEVY C-10 PICK-UP {BLACK 7 SILVER) 8000 QVW 
1088 CHEVY PJCK-UP TRUCK C30 
1001 CHEVY BLAZER SIO (GRANT) 4.3 Ve ENGINE 
1988 CHEVY C-20 CREW CAB 6000 GVW 
108B CHEVY BLAZER (BURT) 
1980 CHEVY 1SQ0 PICK-UP (LYNN) 6000 GVW 
19C0 CHEVY C-15 PICK-UP (JERRY ALLEN) 6000 GVS 
1984 FRUEHAUF 48* VAN TRAILER 
1990 EAST DUMP TRAILER 
1979 GREAT ON FUT BED TRAILER GREAT ONE 
1901 CHEVY PiCK-UP K-1600 DAVE TOWNSEND 
1078 TRAN DROP DECK TRAILER 
1985 FRUEHAUF VAN TRAILER 
1002 CHEVY 8-10 PICK.UP HANNIBAL CREW 6000 GVW 
1091 CHEVY VAN 
1002 CADILLAC DEVILLE (SCOTT) 
1974 FRUEHAUF TRAILER 
1080 FORD F-«90 SERVICE TRUCK 2-TON SV. TRK.(CAT) 
1088 FRUEHAUF VAN TRAILER 4*- LONG 
1070 GMC PICK-UP TRUCK 

SERIAL NUMBER 

71353-7135* 
DM685S5629 
1M2N167Y5FA006SSS 
lM2N187Y7aA016768 
1M2NlS7YUW02403a 
1M2Nia7Y0tm02823O 
1ElDlP288KROOe031 
1ElD1RaB8jRM09820 
AVM34794a 
HPVfl57734 
MAP393010 
1H2VD4S21EH036271 
fiMJ21160l 
FWN141785 
2GCEC24HXD1228782 
SGCSK14HXE116576S 
iaCOC23J7FS16eOS7 
1QCDCt4HXQF426381 
1GCDR14H7HF366S68 
1GBHC34N8JE130368 
1QNCT1821M0111134 
lGCQR23J7JJl3700e 
IGNEViaKsKFl 12717 
2GCEC18K7kl2190a7 
1GC0C14KXLE1236Q5 
lH2V04B2fiEH050206 
1E1D2N287LRA11479 
GPHS40M22113 
1GCOK14K1ME143070 
PA720S5a 
1K2V0482XFE011710 
1QCCS14R7N8214003 
2GBEG26KXM413e2S7 
1G6CD53B8N433146$ 
ME9423S20 
F6QHVHD027e 
1H2V04827FA003S07 
TCLF2491S23296 



EXHTBTT A.a 

VESSELS 

M.ija. 

LD.# 

DWNRnVRSSELS 

S(X3 1976 55* X 20" Tlmjster Twin Screw Work Boat (William Hllott) ( O f f i c i a l # 6 4 1 6 2 2 ) 

DB-2 1963 125* X 26'Deck Crane Barge (#151) 

DB-3 1966 140* X 36'Deck Crane Barge ("The Doris") 

DB-4 1939 195'X 35'Hopper Barge (ftEL 104) 



EXHIBTTA.3 

LOCOMOTTVES 

M.LE. 
LD.# 

118 1955 SW-1200 GMC Model GPIO Diesel LocomoUve ( #1205} 

119 1963 General Motors Model GP3S Diesel Locomotive (#64M35) 



EXHIBIT B 

MARIETTA INDUSTRIAL ENTERPRISES, INC. 
ROUTE # 4 BOX 179-lA 
MARIETTA, OHIO 45750 



EXHIBIT C 

MARIETTA INDUSTRIAL ENTERPRISES, INC. 
ROUTE # 4 BOX 179-lA 
MARIETTA, OHIO 45750 



EXHIBIT D 

MARIETTA INDUSTRIAL ENTERPRISES, INC. 
ROUTE # 4 BOX 179-lA 
MARIETTA, OHIO 45750 



EXHIBIT E 

MARIETTA INDUSTRIAL ENTERPRISES, INC. 
ROUTE # 4 BOX L79-1A 
MARIETTA, OHIO 45750 

COUNTY ROAD 10 AT CONSTITUTION 
MARIETTA, OHIO 45750 

STATE ROUTE 7 
HANNIBAL, OHIO 43931 

400 BUCKEYE STREET 
PARKERSBURG, WV 26101 



EXHIBIT F 

NO FORMER LOCATIONS 



EXHIBIT G 

LITTLE KANAWHA RIVER RAIL 

DOCKSIDE, INC. 


